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Emergency Economic Stabilization Act
of 2008.17

(6) For an FDIC-supervised institu-
tion that makes an AOCI opt-out elec-
tion (as defined in §324.22(b)(2), 45 per-
cent of pretax net unrealized gains on
available-for-sale preferred stock clas-
sified as an equity security under
GAAP and available-for-sale equity ex-
posures.

(6) Notwithstanding the criteria for
tier 2 capital instruments referenced
above, an instrument with terms that
provide that the instrument may be
called earlier than five years upon the
occurrence of a rating agency event
does not violate the criterion in para-
graph (d)(1)(v) of this section provided
that the instrument was issued and in-
cluded in an FDIC-supervised institu-
tion’s tier 1 or tier 2 capital prior to
January 1, 2014, and that such instru-
ment satisfies all other criteria under
this paragraph (d).

(e) FDIC approval of a capital element.
(1) An FDIC-supervised institution
must receive FDIC prior approval to in-
clude a capital element (as listed in
this section) in its common equity tier
1 capital, additional tier 1 capital, or
tier 2 capital unless the element:

(i) Was included in an FDIC-super-
vised institution’s tier 1 capital or tier
2 capital prior to May 19, 2010, in ac-
cordance with the FDIC’s risk-based
capital rules that were effective as of
that date and the underlying instru-
ment may continue to be included
under the criteria set forth in this sec-
tion; or

(ii) Is equivalent, in terms of capital
quality and ability to absorb losses
with respect to all material terms, to a
regulatory capital element the FDIC
determined may be included in regu-
latory capital pursuant to paragraph
(e)(3) of this section.

(2) When considering whether an
FDIC-supervised institution may in-
clude a regulatory capital element in
its common equity tier 1 capital, addi-
tional tier 1 capital, or tier 2 capital,
the FDIC will consult with the OCC
and the Federal Reserve.

(3) After determining that a regu-
latory capital element may be included
in an FDIC-supervised institution’s
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common equity tier 1 capital, addi-
tional tier 1 capital, or tier 2 capital,
the FDIC will make its decision pub-
licly available, including a brief de-
scription of the material terms of the
regulatory capital element and the ra-
tionale for the determination.

§324.21 Minority interest.

(a) Applicability. For purposes of
§324.20, an FDIC-supervised institution
is subject to the minority interest lim-
itations in this section if:

(1) A consolidated subsidiary of the
FDIC-supervised institution has issued
regulatory capital that is not owned by
the FDIC-supervised institution; and

(2) For each relevant regulatory cap-
ital ratio of the consolidated sub-
sidiary, the ratio exceeds the sum of
the subsidiary’s minimum regulatory
capital requirements plus its capital
conservation buffer.

(b) Difference in capital adequacy
standards at the subsidiary level. For
purposes of the minority interest cal-
culations in this section, if the consoli-
dated subsidiary issuing the capital is
not subject to capital adequacy stand-
ards similar to those of the FDIC-su-
pervised institution, the FDIC-super-
vised institution must assume that the
capital adequacy standards of the
FDIC-supervised institution apply to
the subsidiary.

(c) Common equity tier 1 minority inter-
est includable in the common equity tier 1
capital of the FDIC-supervised institu-
tion. For each consolidated subsidiary
of an FDIC-supervised institution, the
amount of common equity tier 1 minor-
ity interest the FDIC-supervised insti-
tution may include in common equity
tier 1 capital is equal to:

(1) The common equity tier 1 minor-
ity interest of the subsidiary; minus

(2) The percentage of the subsidiary’s
common equity tier 1 capital that is
not owned by the FDIC-supervised in-
stitution, multiplied by the difference
between the common equity tier 1 cap-
ital of the subsidiary and the lower of:

(i) The amount of common equity
tier 1 capital the subsidiary must hold,
or would be required to hold pursuant
to paragraph (b) of this section, to
avoid restrictions on distributions and
discretionary bonus payments under
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§324.11 or equivalent standards estab-
lished by the subsidiary’s home coun-
try supervisor, or

(ii)(A) The standardized total risk-
weighted assets of the FDIC-supervised
institution that relate to the sub-
sidiary multiplied by

(B) The common equity tier 1 capital
ratio the subsidiary must maintain to
avoid restrictions on distributions and
discretionary bonus payments under
§324.11 or equivalent standards estab-
lished by the subsidiary’s home coun-
try supervisor.

(d) Tier 1 minority interest includable in
the tier 1 capital of the FDIC-supervised
institution. For each consolidated sub-
sidiary of the FDIC-supervised institu-
tion, the amount of tier 1 minority in-
terest the FDIC-supervised institution
may include in tier 1 capital is equal
to:

(1) The tier 1 minority interest of the
subsidiary; minus

(2) The percentage of the subsidiary’s
tier 1 capital that is not owned by the
FDIC-supervised institution multiplied
by the difference between the tier 1
capital of the subsidiary and the lower
of:

(i) The amount of tier 1 capital the
subsidiary must hold, or would be re-
quired to hold pursuant to paragraph
(b) of this section, to avoid restrictions
on distributions and discretionary
bonus payments under §324.11 or equiv-
alent standards established by the sub-
sidiary’s home country supervisor, or

(ii)(A) The standardized total risk-
weighted assets of the FDIC-supervised
institution that relate to the sub-
sidiary multiplied by

(B) The tier 1 capital ratio the sub-
sidiary must maintain to avoid restric-
tions on distributions and discre-
tionary bonus payments under §324.11
or equivalent standards established by
the subsidiary’s home country super-
visor.

(e) Total capital minority interest in-
cludable in the total capital of the FDIC-
supervised institution. For each consoli-
dated subsidiary of the FDIC-super-
vised institution, the amount of total
capital minority interest the FDIC-su-
pervised institution may include in
total capital is equal to:

(1) The total capital minority inter-
est of the subsidiary; minus

§324.22

(2) The percentage of the subsidiary’s
total capital that is not owned by the
FDIC-supervised institution multiplied
by the difference between the total
capital of the subsidiary and the lower
of:

(i) The amount of total capital the
subsidiary must hold, or would be re-
quired to hold pursuant to paragraph
(b) of this section, to avoid restrictions
on distributions and discretionary
bonus payments under §324.11 or equiv-
alent standards established by the sub-
sidiary’s home country supervisor, or

(ii)(A) The standardized total risk-
weighted assets of the FDIC-supervised
institution that relate to the sub-
sidiary multiplied by

(B) The total capital ratio the sub-
sidiary must maintain to avoid restric-
tions on distributions and discre-
tionary bonus payments under §324.11
or equivalent standards established by
the subsidiary’s home country super-
visor.

§324.22 Regulatory capital
ments and deductions.

adjust-

(a) Regulatory capital deductions from
common equity tier 1 capital. An FDIC-
supervised institution must deduct
from the sum of its common equity tier
1 capital elements the items set forth
in this paragraph:

(1) Goodwill, net of associated de-
ferred tax liabilities (DTLs) in accord-
ance with paragraph (e) of this section,
including goodwill that is embedded in
the valuation of a significant invest-
ment in the capital of an unconsoli-
dated financial institution in the form
of common stock (and that is reflected
in the consolidated financial state-
ments of the FDIC-supervised institu-
tion), in accordance with paragraph (d)
of this section;

(2) Intangible assets, other than
MSAs, net of associated DTLs in ac-
cordance with paragraph (e) of this sec-
tion;

(3) Deferred tax assets (DTAs) that
arise from net operating loss and tax
credit carryforwards net of any related
valuation allowances and net of DTLs
in accordance with paragraph (e) of
this section;

(4) Any gain-on-sale in connection
with a securitization exposure;
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